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he potential for legal liability looms large for correctional administrators in prison, jail, probation, and parole

settings. Although “litigation is always a possibility regardless of its ultimate likelihood of success, positive out-

comes are more likely when legal issues have been anticipated and administrators can articulate appropriate
reasons for the policy, practice or conduct in question.”!

As the number of women under some form of correctional custody increases, administrators are tasked with estab-
lishing policies and practices around myriad issues that are unique to or occur with greater frequency with women
in the correctional system. In 2003, the National Institute of Corrections published Gender Responsive Strategies:
Research, Practice, and Guiding Principles for Women Offenders as the result of a multiyear project aimed at creat-
ing a foundation for administrators and practitioners to manage justice-involved women effectively. That document’s
appendix provided a legal overview of issues that affect women offenders, such as equal protection and access
to facilities, programs, and services; staffing and supervision; sexual misconduct; due process challenges; and
pregnancy- and child-related questions. This document—the first of a two-part series on legal issues affecting corrections
with regard to justice-involved women—builds upon that appendix. It specifically focuses on reproductive health issues;
pregnancy management, particularly with regard to obstetrics and gynecological health issues; pregnancy-related
security considerations; visitation; the effect of parental incarceration on both the incarcerated mother and child;
and how these issues must inform reentry planning.

While many of these issues affect a small percentage of the overall corrections population, they may contribute to
an increased outlay of resources, particularly with regard to reproductive, obstetrical, and gynecological issues. As
with most correctional challenges, there is no one “right” way to deal with these types of issues. Because of changes
in established practices and needed resources, corrections officials tasked with developing strategies to address
these issues should collect data and analyze research from various sources and may look to case law and legal
decisions for additional guidance. This document aims to assist administrators in developing policies and practices
to address the issues common in female offender populations by providing the legal framework in which authorities
made decisions and the contextual information around those decisions. It is hoped that this document will be a use-
ful resource in developing new policies and practices.

Morris L. Thigpen
Director, National Institute of Corrections






his document provides an overview of pregnancy- and child-related legal questions concerning justice-involved

women that can be raised in correctional settings. It updates and expands the Legal Appendix, written by

Southwestern Law School Professor Myrna Raeder, that is included in Gender-Responsive Strategies: Research,
Practice, and Guiding Principles for Women Offenders, by Barbara Bloom and colleagues, published by the
National Institute of Corrections (NIC) in 2003." The information presented here is expected to be pertinent to a
wide audience, only some of whom have legal training. Commissioners of correctional departments and their legal
staff, wardens, sheriffs, and other prison and jail administrators; community correctional officials; service provid-
ers; and stakeholders, including advocates for inmates, should all be able to reference this document as a starting
point for analyzing family issues that affect a large percentage of female inmates. A variety of resources, legal and
otherwise, are cited to help further research about these issues. Administrators and policymakers may find it useful
to review their policies in light of these pregnancy- and child-related legal questions and answers, with the caveat
that their responses must be dictated in part by the specific laws and policies that exist in the particular jurisdiction
where their facility is located, and by the specific circumstances of each issue that arises.

Approximately 200,000 women are currently incarcerated in the United States, with nearly half confined in jails.
Surveys of incarcerated females typically report that about 5 percent are pregnant when they enter local jails and
state prisons, with a slightly lower percentage reported for federal prisoners. Although there is not a precise count
of how many children are born to incarcerated women each year, it is not uncommon to hear estimates of several
thousand births. In particular, legal issues concerning prenatal care, the shackling of pregnant women in childbirth,
and restricted access to elective nontherapeutic abortions have received media attention and generated litigation.

Beyond the legal questions raised by pregnancy, the vast majority of female offenders are mothers of minor chil-
dren, and their behavior during incarceration can be dramatically affected by concerns about their children and the
nature of their relationship with them. Correctional officials have control over some child-related issues regarding
visitation and programs that satisfy requirements of reunification plans, which may be key to motivating women to
engage actively in rehabilitative efforts. However, other child-related issues, such as termination of parental rights
or housing women in facilities close to their homes, may be outside an administrator’s control. Maintaining relation-
ships can be particularly difficult for women who are placed in facilities far from their families, and worrying about
losing their parental rights can have detrimental effects on the mental outlook of incarcerated mothers.

The Bangkok Rules for Treatment of Women Prisoners, recently adopted by consensus by the General Assembly of
the United Nations, set forth a number of provisions concerning pregnancy and children. They include considering
a reasonable suspension of a mother’s detention, taking into account the best interests of her children; favoring
noncustodial sentences for pregnant women and women with dependent children, where possible and appropriate;
and favorably viewing caretaking responsibilities for the purposes of granting early parole.? Although the rules are
not directly enforceable in the United States, because they reflect a world consensus concerning treatment of women
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prisoners and their children, it is expected that any U.S. practices or policies that are in conflict with them will be
challenged on the grounds that they violate the human rights of female inmates. Even prior to the adoption of the
Bangkok Rules, such claims were raised in relation to women who were shackled during childbirth (see chapter 2,
“The Use of Restraints on Pregnant Inmates”). Similarly, the rules are likely to be cited in support of policy-based
arguments that severe sentences for mothers of minor children who commit nonviolent crimes are out of sync with
correctional policies in the rest of the world that attempt to mitigate the adverse effect of imprisonment on children
by recognizing that female inmates are typically the sole or primary caretakers of their children.?

Understanding how family-based legal issues affect women offenders is important in designing programs to ensure
the best outcomes for women and their children, not just in jail or prison setftings but also in probation, parole, and
community correctional settings. Keeping mothers and infants together is also important to a child’s development
because bonding is essential for children to be able to form attachments later in life. Therefore, it is important for
correctional officials to encourage bonding in prisons and community correctional facilities. For example, the Fed-
eral Bureau of Prisons operates the Mothers and Infants Together program, which permits eligible women to reside
in a community correctional setting with their infants for up to 18 months after giving birth. California has operated
a Community Prison Mother Program, through which eligible inmates with less than 6 years remaining on their
sentences may reside with their children in a residential facility, where they receive comprehensive programming to
enable them to better reintegrate into their communities. Other states also operate residential programs for incarcer-
ated mothers and their young children.#

Establishing a prison nursery is one way to accommodate the needs of female prisoners who are not eligible to
reside with their infants in a community-based facility. Although prison nurseries® were once common, today fewer
than 10 states operate such nurseries.® A recent evaluation of the Bedford Hills Correctional Facility prison nursery
(funded by the National Institutes of Health) concluded that children can become securely attached in a prison
setting, which can assist in reunification efforts when the female offender is released.” Denial of a prisoner’s applica-
tion to participate in a prison nursery or alternative programs may be subject to court review.®

Practically, the type and extent of community services available to inmate mothers—particularly those with young
children—may affect their ability to meet the conditions of their release. Preparation while in prison is key to in-
creasing the capacity of women offenders to deal with their family responsibilities in a way that ensures the best
chance for their success upon release into the community. The current focus on the importance of reentry in reducing
recidivism and the positive role that families play suggests greater awareness by correctional agencies and jails

of the value of family-friendly policies and outreach to community and faith-based groups that can provide reentry
resources.’



G Chapter 1. The Framework for
! Addressing Legal Claims of
W Justice-Involved Women

he following overview of the Eighth Amendment and Section 1983 litigation is presented to facilitate a better
understanding of the legal context in which most pregnancy- and child-related questions concerning justice-
involved women arise. Where applicable, subsequent chapters provide more detailed analyses of the specific

legal challenges being discussed.

Title 42 U.S.C. Section 1983 Litigation

Most lawsuits challenging pregnancy- and child-related issues will be based on 42 U.S.C. Section 1983, although,
on occasion, state tort law may provide a remedy. Section 1983 claims require an allegation of a violation of the
Constitution of the United States. States and state agencies are not “persons” who can be sued under Section 1983,
and they also enjoy sovereign immunity under the 11th Amendment.'® Similarly, state officials cannot be sued in
their official capacity for monetary damages, which must be paid from public funds in the state treasury,'" but they
can be sued in their individual capacity. Practically, injunctive relief can be sought against state officials in their offi-
cial capacity under Section 1983 to obtain future compliance with constitutional standards.'? In contrast, municipali-
ties—including counties, cities, unincorporated localities, and other local governmental units as well as local officials
in their official capacities'>—are “persons” suable under Section 1983. Actions against individual defendants in
their official capacities are treated as suits brought against the government entity itself.

Section 1983 claims are typically predicated on violations of the 14th Amendment, which applies the Eighth
Amendment ban on cruel and unusual punishment and the Fifth Amendment right to due process to the states. Be-
cause claims cannot be brought against the federal government under Section 1983, such suits are brought directly
under the Eighth and Fifth Amendments and are called “Bivens actions.”'* A Bivens action is a claim against federal
officials for violation of an individual’s constitutional rights. Women who are detained in local jails but not convicted
bring their claims under the due process rationale of the 14th Amendment pursuant to Section 1983 because they
cannot be punished under the Eighth Amendment. However, most courts treat the difference in status (detained or
convicted) as not affecting the Eighth Amendment analysis.'>

Chapter 1. The Framework for Addressing Legal Claims of Justice-Involved Women



To establish municipal liability, an official policy or custom must be alleged to deprive a person of a federally
protected right. Failure to adequately train or supervise can be actionable if the policy was adopted with deliberate
indifference to the known or obvious possibility that it would result in cruel and unusual punishment. A municipal-
ity must also have actual or constructive knowledge of the inappropriate practice before liability can be imposed
against it."

Demonstrating an Eighth Amendment violation requires both an objective and a subjective component.’”

An injury is objectively and sufficiently serious, denying “the minimal civilized measure of life’s necessities,” if it—
® results in the “unnecessary and wanton infliction of pain,”

e is “grossly disproportionate to the severity of the crime warranting imprisonment,” or

e results in an “unquestioned and serious deprivation of basic human needs.”

An official has a sufficiently culpable state of mind demonstrating deliberate indifference when—

e the official knew of and disregarded an excessive risk to inmate safety or health,

¢ the official was aware of facts from which an inference could be drawn that a substantial risk of harm existed,
and

e the official actually drew the inference.

It is not sufficient that the injury was grave enough that the official should have known of the risk, if that individual
did not subjectively know of the risk. For example, when an inmate did not tell the guards she was offended and
harassed by their verbal abuse, they did not have the requisite culpable state of mind.'® Helling v. McKinney refined
the distinct objective and subjective components for an Eighth Amendment claim, indicating that the objective prong
“requires a court to assess whether society considers the risk that the prisoner complains of to be so grave that it
violates contemporary standards of decency to expose anyone unwilling to [take] such a risk. In other words, the
prisoner must show that the risk of which he complains is not one that today’s society chooses to tolerate.”'?
Whether a correctional supervisor can be found liable for an Eighth Amendment violation under Section 1983 is
subject to a different analysis than that used for officers who are alleged to be responsible for claimed constitution-
al violations. In the absence of direct involvement by an administrator, in order to establish failure to ensure that
proper policies and customs were implemented with respect to the right in question, an official “is only liable for his
... own misconduct” and is not “accountable for the misdeeds of [his] agents” under a theory such as respondeat
superior—or supervisor liability.?° However, direct involvement can also result from a supervisor’s failure to act.?!



Qualified immunity to Section 1983 actions was created to shield government officials from civil liability for the per-
formance of discretionary functions, as long as their conduct does not violate clearly established statutory or consti-
tutional rights of which a reasonable person would have knowledge.?? Qualified immunity is available as a defense
to public officials sued for damages in their individual capacity, unless the official has acted with an impermissible
motivation or with such disregard of a person’s clearly established constitutional rights that the action cannot be
reasonably characterized as having been in good faith.?® If a reasonably competent official knew or should have
known that conduct was unlawful, immunity does not exist. It is important to recognize that qualified immunity is
unavailable to local governmental entities under Section 1983, which means that a municipality may not assert the
good faith of its officers as a defense to such liability.? However, as previously mentioned, municipalities may not
be found liable for the acts or omissions of employees unless they are based on official policy or practice. Thus, in
some instances, a local entity may be liable, but its employee is shielded by qualified immunity. Conversely, a state
may not be liable for money damages, but an employee of the state who is sued in an individual capacity may, on
occasion, not meet the criteria for qualified immunity though state law may permit indemnification.

Because the immunity is from suit rather than a mere defense to liability, denial of qualified immunity is immediately
appealable to the extent that it turns on an issue of law?* and may be appealed both at the dismissal and summary
judgment stages of litigation.?¢ If the decision is not immediately appealable because of the presence of a disputed
factual issue, Ortiz v. Jordan has held that the only way a defendant can challenge the denial of summary judgment
on qualified immunity grounds after a full trial is to raise the sufficiency of the evidence issue by a postverdict motion
for judgment as a matter of law under Federal Rule of Civil Procedure 50(b).? It should be noted that qualified
immunity will not necessarily win a Rule 12(b)(6) motion to dismiss because at that stage it is the defendant’s con-
duct as alleged in the complaint that is scrutinized for “objective legal reasonableness.”?8 The U.S. Supreme Court
treated qualified immunity as an affirmative defense in Gomez v. Toledo,?* which results in many qualified immunity
claims being decided in summary judgment. Once the defendant pleads qualified immunity, the majority of circuits
hold that the burden then shifts to the plaintiff to show that the right allegedly violated was clearly established at the
time of the challenged conduct.*® Judges will typically determine if there has been a violation of a constitutional right
before determining if the right was clearly established at the time.' However, this two-step process is discretionary.3?

Richardson v. McKnight clarified that prison guards who are employees of a private prison management firm are
not entitled to qualified immunity from suit by prisoners charging a violation of Section 1983.3° The Court left open
whether a defense of good faith was available to private guards. In Correctional Services Corp. v. Malesko, the
Court held there was no implied private right of action pursuant to Bivens for damages against private entities that
engaged in alleged constitutional deprivations while acting under color of federal law.3* More recently, Minneci v.
Pollard held that federal prisoners could not assert an Eighth Amendment Bivens claim for damages against private
prison employees but must rely on state tort law remedies.*






s it legal fo restrain a pregnant woman who is about to deliver, when doing so can endanger her or her child?

Regardless of whether or not a constitutional violation can be established or the case is subject to a defense of

qualified immunity, the use of such restraints in the absence of any security or flight risk is questionable from
humanitarian, public relations, and litigation perspectives.

Restraints on pregnant women have been the subject of worldwide attention for a number of years. In 2006, the
United Nations Committee Against Torture alerted the United States that shackling during childbirth is a violation of
the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

to which the United States is a party.®® More recently, the American medical and legal communities have joined
humanitarian groups in opposing this practice. The American Bar Association (ABA); the American College of
Obstetricians and Gynecologists (ACOG); the American College of Nurse Midwives;*” the American Public Health
Association; the National Commission on Correctional Health Care; the Association of Women'’s Health, Obstetric
and Neonatal Nurses; and the American Medical Association (AMA) have now condemned the shackling of wom-
en during childbirth, adding their voices to earlier protests against such practices by Amnesty International, Human
Rights Watch, the American Civil Liberties Union (ACLU), and the United Nations Special Rapporteur on Violence
Against Women. Similarly, in 2012, the American Correctional Association®® (ACA) recognized that “the well-being
of the unborn fetus/child is paramount when considering policies” regarding shackling of pregnant inmates. ACA
policy prohibits waist restraints from being used during pregnancy at any time and severely restricts the use of leg
restraints and electronic restraints.®” Moreover, the United Nations’ Bangkok Rule 24, adopted in December 2010,
categorically states that “instruments of restraint shall never be used on women during labour, during birth and
immediately after birth.”4° The AMA has used terms such as “barbaric” and “dangerous” to describe the practice.
Advocacy groups have recommended legislation,*' regulation, policies, and practices to reflect a commitment to
protect inmates not only against the use of restraints in childbirth but also in the third trimester, during transportation,
and during postpartum recovery.?

Although a majority of jurisdictions still do not have specific legislation regulating shackling during childbirth, the
Federal Bureau of Prisons, U.S. Marshals, and approximately 21 states prohibit shackling during labor and delivery
except when a substantial or compelling showing can be demonstrated that the woman is a security or flight risk.*®
This is a dramatic shift from 10 years ago when few explicit restrictions existed. More than 17 states have enacted
statutes rather than relying on policy, and anti-shackling legislation has recently been introduced in several other
states.** After a failed attempt to enact legislation in Virginia, the department of corrections agreed to introduce poli-
policy on restraints, but
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cy to the same effect. Media interest recently resulted in a change to lowa'’s “confidentia
legislation is also being sought.** Because there is now an identifiable national anti-shackling movement,* continu-
ing attention to this issue can be expected.



Some states explicitly extend the ban to hospital transport and recovery, and a few states are considering strength-
ening their existing law. For example, in September 2012, California enacted Assembly Bill 2530, which prohibits
inmates known to be pregnant or in recovery after delivery from being restrained by the use of leg irons, waist
chains, or handcuffs behind the body. Pregnant inmates in labor, during delivery, or in recovery after delivery

also cannot be restrained by the wrists, ankles, or both, unless deemed necessary for the safety and security of

the inmate, the staff, or the public. The statute provides that restraints shall be removed when a professional who

is currently responsible for the medical care of a pregnant inmate during a medical emergency, labor, delivery, or
recovery after delivery determines that the removal of restraints is medically necessary.

Given this history, it is not surprising that statutes and regulations vary significantly and are often unclear in re-

gard to the nature of the restraints prohibited (belly chains, chains over the shoulder, leg irons, and/or handcuffs);
whether the prohibition includes transport, labor, and postpartum recovery as well as delivery; to whom the show-
ing of need for restraints is made; and the type of documentation needed to obtain an exception. Therefore, it is not
uncommon to find violations being alleged even when such laws or regulations exist. Although relatively few suits
have been brought, this is likely to change, given the recent policy shift.#” General limitations on prisoner suits found
in the Prison Litigation Reform Act, such as exhaustion of remedies,*® apply only during incarceration and not once
an inmate is released, which is typically before the statute of limitations has expired for jailed inmates.*® In addition,
some failures to exhaust remedies by incarcerated inmates may be excused. For example, Goebert v. Lee County
reversed a summary judgment and excused the failure by a detainee to pursue an administrative appeal concern-
ing her allegations of inadequate prenatal medical care, where the initial response to her complaint was incorrect,
delivered after her infant was stillborn, and the plaintiff was never advised of any grievance system.

Practically, anti-shackling advocates dispute that a woman in labor ever poses a serious enough risk to justify body
restraints during childbirth, particularly given that a correctional officer is typically posted nearby. Physicians also
question whether a woman is capable of aggression or is a flight risk during labor and the 48 hours after childbirth.
To date, there have been no publicized instances of escape attempts by women in labor. The fact that a large per-
centage of pregnant inmates have committed nonviolent crimes also suggests that generalized policies permitting re-
straints may be more a reflection of a correctional culture that still tends to focus on male prisoners than a conscious
judgment about the need to shackle women who are physically unlikely to pose the risks that would justify such
policies. Conversely, the risks posed by restraints to the mother and unborn child during transport, labor, delivery,
and recovery have been described as including both emotional distress and physical pain.

ACOG has argued that shackling a woman during labor “may not only compromise her health care but is demean-
ing and unnecessary,” noting that women described “the inability to move to allay the pains of labor, the bruising
caused by chain belts across the abdomen, and the deeply felt loss of dignity.”*! The ability to move while in labor
has also been identified as a factor in avoiding venocaval occlusion, hypertension, and fetal compromise. Physi-
cians indicate that restraints may also hinder them in reacting to emergencies, which in some cases may delay a
necessary cesarean delivery. Similarly, leg shackles may cause women to have severe pain from cramping during
labor, to trip or fall while walking, and to soil themselves before the restraints can be removed to allow them to use
the bathroom.

In 2010, the AMA adopted a resolution®? definitively rejecting any type of routine shackling, squarely treating it as
a medical issue:

No restraints of any kind shall be used on an inmate who is in labor, delivering her baby, or recuperating from
the delivery, unless there are compelling grounds to believe that the inmate presents:

® An immediate and serious threat of harm to herself, staff, or others; or



® A substantial flight risk, and cannot be reasonably contained by other means.

If an inmate who is in labor or who is delivering her baby is restrained, only the least restrictive restraints neces-
sary fo ensure safety and security shall be used.>

Similarly, in 2010 the ABA adopted Criminal Justice Standards for Treatment of Prisoners, which includes the follow-
ing language in Standard 23-6.9 about shackling of pregnant prisoners and new mothers:

(a) Any restraints used on a pregnant prisoner or one who has recently delivered a baby should be medically ap-
propriate; correctional authorities should consult with health care staff to ensure that restraints do not compromise
the pregnancy or the prisoner’s health.

(b) A prisoner in labor should be taken to an appropriate medical facility without delay. A prisoner should not be
restrained while she is in labor, including during transport, except in extraordinary circumstances after an individ-
ualized finding that security requires restraint, in which event correctional and health care staff should cooperate

to use the least restrictive restraints necessary for security, which should not interfere with the prisoner’s labor.

A 2011 ACOG District IX press release in favor of extending California’s statute to transport states, “Physical
restraints have interfered with the ability of physicians to safely practice medicine by reducing their ability to assess
and evaluate the physical condition of the mother and the fetus, thus, overall putting the health and lives of the
women and unborn children at risk.”>* In addition, an ACOG District IX fact sheet>> explains that nearly two-thirds
of California jails permit shackling in ways that can cause miscarriage or other injury, and given that many incarcer-
ated women have high-risk pregnancies, shackling during transport can result in trauma that is associated with an
increased risk of spontaneous abortion, preterm labor, placental abruption, feto-maternal transfusion, and stillbirth.%¢

The opposition of the medical, legal, and international communities to routine shackling during childbirth establishes
that it is better to limit restraints to extreme cases in which a record can be established justifying the practice. This
view also reflects the safer course for correctional administrators to avoid litigation, particularly given the recent
ACA policy. In light of the current anti-shackling trend, it is expected that lawsuits by women who allege that they

or their children were injured from the practice will have a greater likelihood of surviving summary judgment and
success at trial.

As mentioned in the legal framework overview, to establish Section 1983 liability, inmates must demonstrate cruel
and unusual punishment in violation of the Eighth Amendment, which requires a prison official to be deliberately
indifferent by knowing of and disregarding a serious medical need or a substantial risk to an inmate’s health or
safety.’” Plaintiffs have also alleged shackling constitutes a violation of international standards in arguing an Eighth
Amendment claim.°®

In evaluating the validity of Eighth Amendment claims, courts rely on the framework established in Estelle v. Gamble
to decide whether the right to adequate medical care was violated:

[D]eliberate indifference to serious medical needs of prisoners constitutes the ‘unnecessary and wanton inflic-
tion of pain’ proscribed by the Eighth Amendment. This is true whether the indifference is manifested by prison
doctors in their response to the prisoner’s needs or by prison guards in intentionally denying or delaying access



to medical care or intentionally interfering with the treatment once prescribed. Regardless of how evidenced,
deliberate indifference to a prisoner’s serious illness or injury states a cause of action under Section 1983.?

Estelle indicated it would be a violation if guards were “intentionally denying or delaying access to medical care or
intentionally inferfering with the treatment once prescribed.”®° In the medical context, a serious medical need is one
that “is sure or very likely to cause serious illness and needless suffering.”®! Moreover, Farmer v. Brennan explained
that “a fact finder may conclude that a prison official knew of a substantial risk from the very fact that the risk was
obvious.”¢? This has been interpreted by lower courts as including a condition “that is so obvious that even a lay
person would easily recognize the necessity for a doctor’s attention.” In order to meet the subjective element, the
conduct that disregards the medical need must exceed gross negligence.®* In other words, negligence or medical
practice will not state an Eighth Amendment claim.

The Court has not been faced with a case involving shackling of a pregnant inmate. However, Hope v. Pelzer held
that shackling violated the Eighth Amendment in the context of an inmate being handcuffed to a prison hitching
post for 7 hours in dire conditions without any clear emergency and in a manner “that created a risk of particular
discomfort and humiliation.”¢* In 2009, relying in part on Hope, a federal circuit court squarely held in Nelson v.
Correctional Medical Services that shackling during childbirth was unconstitutional ¢ Nelson also relied on Women
Prisoners of D.C. Department of Corrections v. District of Columbia, which had held that “[w]hile a woman is in
labor ... shackling is inhumane” and violates her constitutional rights.¢” In the Women Prisoners’ appeal, the D.C.
Circuit confirmed that the trial judge had found that the use of physical restraints on pregnant women violated the
Eighth Amendment—a finding that was not challenged by the defendant on appeal. The trial court’s order in Wom-
en Prisoners provided that:

Defendants shall use no restraints on any woman in labor, during delivery, or in recovery immediately after
delivery.

During the last trimester of pregnancy up until labor, the defendants shall use only leg shackles when transporting
a pregnant woman prisoner, unless the woman has demonstrated a history of assaultive behavior or has escaped
from a correctional facility.®

The specific nature of the restraints in an individual case is likely to affect the outcome of the litigation. For example,
employing belly and/or leg shackles without a compelling need is problematic. Yet, in a particular case, a court
might find that handcuffs do not rise to the level of an Eighth Amendment violation even without an appropriate
showing, whereas in another instance, handcuffing could lead to a prisoner falling and causing injury to herself or
her unborn child. In dismissing a claim of a woman who alleged she had been shackled while 5 months pregnant
during transport and for 3 days in a hospital, the district court indicated in Hale v. Adams County Jail that

“[t]he mere fact that she was shackled during this time period, without more, is not a violation of her constitution-

al rights.”¢? In other words, there must be a causative link between the injury and alleged conduct. Although the
plaintiff claimed her child was born with permanent brain damage, the birth took place several weeks later, and

it appeared she did not separately claim mental anguish or other consequences of the shackling. However, Hale
stated a claim of excessive force against the officer who allegedly “slammed” her in the stomach while pregnant,
causing her to leak amniotic fluid. Injunctive relief may be available to derail unconstitutional policies even when a
damage claim cannot be established. In both contexts, there will undoubtedly be questions about whether transport
and postdelivery shackling rise to the level of an Eighth Amendment violation by themselves, as the cases are very
fact specific.



Establishing an Eighth Amendment violation does not by itself determine liability if the claim is subject to a quali-
fied immunity defense. As previously mentioned, the defense is available to public officials sued in their individual
capacity, unless the official has acted with an impermissible motivation or with such disregard of the person’s clearly
established constitutional rights that the action cannot be reasonably characterized as having been in good faith.
Thus, the question of when the constitutional right against shackling in childbirth was established can be key. For ex-
ample, in Hope, the Court denied a claim of qualified immunity in light of precedent in the circuit in which the claim
arose, meaning that determining when a right is clearly established may differ by location and depends on the
existence of notice. Nelson, an Eighth Circuit decision, held that the risks involved in shackling a pregnant inmate

in labor and childbirth were obvious and had been “clearly established by decisions of the Court and the lower
federal courts before September 2003,” thereby rejecting the defendants’ qualified immunity claims.”® Although not
bound by Nelson’s holding, Brawley v. Washington relied on Nelson’s reasoning to deny a qualified immunity claim
based on restraints applied in 2007.7" Similarly, in other cases not governed by Nelson, the opposition by ACOG,
AMA, and other organizations of health care providers to shackling in childbirth by treating restraints as a medi-
cal issue cautions that any prospective shackling without adequate cause will more likely be considered an Eighth
Amendment violation, which was obvious to officers.

Because jails are typically operated by municipalities, they cannot claim qualified immunity.”? As a result, for most
jails the question will simply be whether the constitutional right was violated because of a policy, practice, or custom
in place, not whether it was clearly established at the time of the violation. As a result, jails should be vigilant in re-
viewing their shackling policies and provide training concerning their application. The success of jail employees in
asserting qualified immunity when sued individually for shackling is subject to showing good faith and the right not
being clearly established at the time of the violation. The use of restraints may also factor into such state tort claims
as wrongful death of an infant or inadequate medical care for a pregnant inmate, as in Calloway v. City of New
Orleans, which aoffirmed liability against a sheriff but reduced the award of damages.”

This discussion suggests that even without specific limitations on shackling in a jurisdiction, prison and jail ad-
ministrators should question their necessity in individual cases because most pregnant women—particularly those
nearing labor—are not flight risks. Advocacy groups often note that they are unaware of any flight attempts by such
inmates, despite the likely media attention that this type of story would receive. The shift in public opinion and legal
theories supporting liability is evident in the August 2011 award of $200,000 by a federal jury in Tennessee to
Juana Villegas for the suffering she endured when sheriff's deputies shackled her to a delivery bed. The plaintiff was
detained for not having a driving license but was not initially released because of her status as an illegal immi-
grant. Although she was later released, she was in jail when she went into labor. The Sheriff's Office later changed
its shackling policy in response to the bad publicity generated by the case but claimed the policy was accepted
practice in 2008 when the shackling occurred. The federal district court denied the defendant’s summary judgment
motion and granted the plaintiff’s motion for partial summary judgment on her 14th Amendment claim based on the
defendants’ shackling her during her active final stages of labor and subsequent postpartum recovery in Villegas.”

At trial, a psychiatrist testified that Villegas suffers from posttraumatic stress disorder, major depressive disorder, and
phobia as a result of the shackling and that she will need years of therapy. The defendant has indicated that the
judgment will be appealed. Also, as a result of the due process violation, the judge granted the plaintiff’s applica-
tion for a U visa, which would allow her to apply to the U.S. Customs and Immigration Services for visa relief to
permit her to remain in the United States to complete presentation of her claims under the Victims of Trafficking and
Violence Protection Act of 2000.7% In addition, the court granted Villegas attorneys’ fees of $1.1 million as well as
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costs and expenses of approximately $85,000.7¢ It should be noted that not all awards are as generous. The plain-
tiff in Nelson ultimately went to trial in 2010 against the only remaining defendant in the case, who was the female
officer who shackled her, and was awarded compensatory damages of only $1.00.77 Even so, for correctional
agencies, the common themes in both cases are that the shackling was unnecessary, the legal claims could have
been avoided without impairing security or risking physical or psychological suffering of the plaintiffs, and the use
of restraints resulted in lengthy and costly litigation.

As previously mentioned, administrators and policymakers are only held responsible for their own misconduct. Thus,
in Nelson, although an Eighth Amendment violation was established against the nurse who restrained the inmate,
summary judgment was affirmed in favor of the Director of the Department of Correction.”®

However, failure to adequately train or supervise can be actionable if the policy was adopted with deliberate
indifference to the known or obvious possibility of a serious medical risk or in violation of the 14th Amendment right
to be free from bodily restraint. For example, in Zaborowski v. Sheriff of Cook County, the court refused to grant a
motion to dismiss brought by the Sheriff of Cook County, IL, in a suit alleging he violated the plaintiff's constitution-
al rights based on his policy of shackling female pretrial detainees at the Cook County Department of Corrections
before, during, and immediately after they give birth.”” The complaint alleged that the Sheriff:

* Has at all times been personally involved in the formulation and implementation of policies at the Cook

County Jail;

® Has permitted the continuation of the official shackling policy that requires correctional officers to shackle
pregnant woman in the custody of the Sheriff of Cook County before, during, and immediately after labor
and delivery;

* Implements a barbaric practice that needlessly inflicts excruciating pain and humiliation;
 Enforced the shackling policy in willful and wanton disregard of the laws of the State of lllinois; and

* Notwithstanding his actual knowledge of this unlawful and unconstitutional policy ... waited more than one
year fo take remedial action concerning the shackling policy.

The court held “these allegations sufficiently allege” the Sheriff “personally participated in or was involved in the
implementation or administration of the shackling policy.” The court ultimately granted the Sheriff's summary judg-
ment motion concerning the claim brought against him in his individual capacity but denied summary judgment on
the claim that policymakers were aware of a widespread practice of shackling pregnant detainees.® In denying
summary judgment, the court relied on Fourth Amendment cases rather than applying the deferential review to
prison regulations accorded by Turner v. Safley.®' Recently, approval was given to settle this class action for $4.1
million, or approximately $35,000 for each class member. The settlement also prohibits shackling in the absence of
evidence of a flight or security risk.

Generally, training correctional personnel on revisions to policies and laws on restraints is extremely important, as
is providing a procedure which correctional employees must follow in order to obtain permission to employ re-
straints. A synthesis of the medical and legal literature, as well as the case law, suggests that any default rule should
incorporate the positions of AMA and ABA, which would prohibit the use of restraints for pregnant inmates during
transport to delivery, during labor and childbirth, and during the immediate recovery from childbirth. In addition,



it should take into account ACA's policy that the decision to permit any allowable restraints should be made by the
chief administrator and/or a designee. The most rigorous standard for permitting restraints would require that any
exception to this policy should require prior written approval based on a documented showing that the specific
inmate presents a compelling security or flight risk and should be given only in exceptional circumstances in light
of the general medical evidence to the contrary. ACA uses the word “substantial” in evaluating the flight risk, and
“immediate and serious risk of harm” in evaluating the security risk, rather than establishing a general compelling
need standard. Although this is more flexible, it is also more likely to generate litigation. To the extent that the use
of restraints is approved, as ACA recommends, they should be the least restrictive in light of the documented risk
and employed in a way that does not compromise the inmate’s pregnancy or health. The types of restraints that are
completely banned and the restraints that can be applied when the identified criteria are met should be spelled out
to avoid uncertainty or confusion. Policies concerning the use of restraints during the third trimester should also be

reviewed in light of medical and humanitarian concerns about such practices.
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hat type of prenatal health care is a pregnant inmate entitled to2 The legal obligation of providing health

care, both in regard to pregnancy and in general, is governed by the Eighth Amendment when Section

1983 claims are brought. If tort claims are brought under state law, they will be subject to any applicable
limitations of liability in the state tort claim acts.

Maternal health care issues are only a part of the larger picture concerning appropriate mental and physical medi-
cal care in jails and prisons. For example, the Supreme Court affirmed an order requiring the California prison pop-
ulation to be capped at 137.5 percent of design capacity in Brown v. Plata, finding that crowding was the primary
cause of Eighth Amendment violations relating to inadequate medical and mental health care for state prisoners.8?
The National Commission on Correctional Health Care has a longstanding comprehensive position®® on Women's
Health Care in Correctional Settings.®* A review of the entire range of correctional mental health issues can be
found in the Practical Guide to Correctional Mental Health and the Law.?> Generally, women often have more
medical requests than men,® and mental health issues for women can be significant not only in prison but also in
jail.” On occasion, such issues will be raised in the context of sexual assaults in prison, which implicate the rules®®
promulgated pursuant to the Prison Rape Elimination Act of 2003 (PREA).%°

Allegations of inadequate prenatal care may be brought in Section 1983 actions based on Eighth Amendment
claims, typically relating to miscarriages or stillborn births.?® When such medical issues arise in a jail or detention
context, the analysis proceeds under the due process clause, which provides the same or arguably more protec-
tion than the Eighth Amendment analysis.?’ However, it is not uncommon for the parties to ignore this difference,
which, if noted by the court, results in a waiver of any argument that a more advantageous standard to plaintiffs is
required in assessing the alleged violation.??> An equal protection claim in a 1983 action also has been asserted on
occasion. For example, such a claim survived a motion for dismissal in a suit alleging that the plaintiff’s miscarriage
resulted from the defendants’ discrimination against her on the basis of gender when they refused her medical care
during her pregnancy—a condition that is uniquely female.?®

ABA Standard 23-6.9(a) generally indicates that a pregnant prisoner should receive necessary prenatal and
postpartum care and treatment, including an adequate diet, clothing, appropriate accommodations relating to bed
assignment and housing area temperature, and childbirth and infant care education. Bangkok Rule 14 provides that
in developing responses to HIV/AIDS in penal institutions, programs and services shall be responsive to the specific
needs of women, including prevention of mother-to-child transmission. A recent article, “Perinatal Care for Incarcer-
ated Patients,” raises several important considerations concerning pregnant inmates.?* It discusses minimum stan-
dards for pregnancy adopted by the Federal Bureau of Prisons, the National Commission on Correctional Health
Care, the American Public Health Association, and the American Congress of Obstetricians and Gynecologists. Fur-
thermore, 34 states also have explicit policies governing prenatal care for inmates. Ironically, given the poverty and
substance abuse that are common for many of these women, the article reviews studies indicating that incarceration
may result in better maternal and fetal outcomes for some inmates. A response to the article? pointed out that the

13



14

high-risk nature of inmate pregnancies, which may include drug withdrawal, increases the likelihood of miscarriage
and stillbirth, making the lack of adequate prenatal care more challenging.”

It is the nature of specific care in institutions that determines if a prisoner’s legal claim is viable. In this regard, the
“Perinatal Care” article poses questions that hospital medical personnel should ask correctional staff when triaging
a pregnant woman and deciding when to discharge her. These include the availability of medical staff, alternatives
when medical staff are not available, the extent of onsite services, the existence of a medical contact at the facility,
how rapidly the woman can be rehospitalized, and whether the prisoner has a prenatal plan if she returns to the
community. The more these questions are asked and the staff at the prison recognize the importance of interacting
with hospital staff, the less likely women are to be given such grossly negligent health care that it reaches the level
of deliberate indifference. Similarly, in her article, “Perinatal Needs of Pregnant, Incarcerated Women,” Barbara A.
Hotelling advocates that Lamaze educators? initiate collaborations with correctional officials to facilitate childbirth
of inmates.”®

A 2010 study®® by the Rebecca Project for Human Rights reported that 38 states provided inadequate prenatal
care.'® Correctional officials in 15 states voiced issues'®" with some of the information in the report.'®2 However,
a number of correctional agencies considered the report important enough to respond to, suggesting that maternal
health care is a controversial issue that is likely to generate litigation, both by individual claims and in class
actions. %3

Goebert v. Llee County exemplifies the difference in Eighth Amendment analysis for officers and policymakers in this
context.'® The Eleventh Circuit concluded that a 1-day delay by a jail commander to provide access to a doctor for
a high-risk pregnant detainee who had been leaking amniotic fluid for @ days could have contributed to her infant
being stillborn. The defendant admitted he delayed because he did not believe the plaintiff. Therefore, Goebert
reversed the trial court's grant of summary judgment, then found the defendant was not entitled to qualified immunity
because he had incorrectly told the plaintiff she could not receive additional medical care unless she paid for it. In
contrast, the Sheriff, who was sued in his official capacity, had his grant of summary judgment affirmed because he
had no actual knowledge that the policy prohibiting detainees to rest during the day was being implemented in a
way that ignored medical needs.

Similarly, Pool v. Sebastian County, Arkansas held that deliberate indifference could be shown where an inmate
informed prison officials that she was pregnant, bleeding, and passing blood clots, and her extreme pain from the
cramping affected her ability to perform routine daily functions such as eating and showering.’® In Doe v. Gus-
tavus, refusal by nurses to provide pain medication, examine the plaintiff, or assist her while she experienced labor
pains and, ultimately, delivered her own baby while locked in a segregation cell, was also sufficient to establish
deliberate indifference.'% The opinion explained there was no requirement that the plaintiff present direct evidence
of the nurses’ state of mind.

The fact that a pregnant inmate miscarries does not by itself establish Eighth Amendment liability. For example, Jami-
son v. Nielsen affirmed a grant of summary judgment even though the plaintiff may have been able to show that an-
other course of treatment might have been preferable, or that the defendant was insensitive or negligent because the
court found she did not provide facts from which a jury could conclude that the defendant intentionally disregarded
an excessive risk to her health.'%” In this context, courts vary as to whether pregnancy or shackling during preg-
nancy is by itself a serious medical need. However, a number of cases hold that delay of medical care to pregnant
inmates can violate an inmate’s right to medical care,'°® which also can lead to the denial of qualified immunity.'%
In this regard, Webb v. Jessamine County Fiscal Court noted that labor, whether premature or at term, “requires im-
mediate attention under contemporary standards of decency.”''® When determining whether an inmate is in labor,
factors such as the amount of time left before full term is reached, the symptoms of labor exhibited, any previous or



potential complications, and the reaction of correctional officials are considered.’" The fact that a healthy baby is
born does not defeat the plaintiff's claim, although it may ultimately lessen any damages awarded.'?

Other pregnancy-related medical claims may also arise. For example, because women have a right not to be
sterilized without their consent,''? sterilization of an inmate during childbirth may raise an Eighth Amendment claim.
Death of a pregnant inmate unrelated to labor can also result in litigation. Thus, Shultz v. Allegheny County denied
a motion to dismiss based on a pregnant inmate’s death due to bacterial pneumonia where it was alleged that

the county, prison health services, and various officials and employees ignored her serious medical problems.''4
Villegas also survived summary judgment based on her Eighth Amendment allegations of failure to provide a

breast pump that was needed to prevent engorgement. ABA Standard 23-6.9(e) provides that governmental and
correctional authorities should strive to meet the legitimate needs of prisoner mothers and their infants, including

a prisoner’s desire to breastfeed her child. Similarly, Bangkok Rule 48.2 states that “women prisoners shall not be
discouraged from breastfeeding their children, unless there are specific health reasons to do so.” In contrast, several
cases have allowed restrictions on breast feeding as inconsistent with the reality of prison life.’'> In addition, in
Lawson v. Superior Court, allegations that a prisoner was denied a breast pump while she was incarcerated with
her infant daughter did not trigger state tort claims act liability for failure to take action when a prisoner is in need
of immediate medical care because the court found that the deprivation did not amount to neglect of a serious and
obvious medical condition.''¢ Given this split, continued litigation about breast pumps is likely.''” Due to relatively
high recidivism rates of women entering jail, it has been suggested that providing contraceptive services at the time
of release may help decrease the number of women who enter jail pregnant and consequently decrease medical
issues that occur in that setting.''®

Immunity from state claims may be a consideration under tort claims acts. Any immunities under state law are deter-
mined by the specific language of the state’s tort claims act. For example, in Lawson, a prisoner who resided in the
private correctional facility with her infant daughter sued the state, the operator of the correctional facility, and their
employees for failure to furnish medical care to the prisoner, negligence, infliction of emotional distress, false impris-
onment of her daughter, and violation of Section 1983. The court found that tort claims act immunity for injuries to
prisoners did not apply to injuries to the prisoner’s daughter and that a claim of negligence against the state was
properly alleged. In contrast, the private operator of the facility and its employees could not assert any governmen-
tal immunity for either the inmate or her child. A number of additional articles discuss legal issues regarding preg-
nancy and prenatal care of inmates.''?
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oes a pregnant inmate have a right fo obtain an elective nontherapeutic abortion, and, if so, must the govern-

mental entity pay for it? Pregnant inmates have the right to obtain an abortion, and even when not judicially

mandated, it is better policy for correctional officials not to require any type of court order before allowing a
woman to terminate her pregnancy voluntarily or to enact policies that have the practical effect of preventing wom-
en from voluntarily terminating their pregnancies. It is unclear whether prison-based preconditions such as obtaining
counseling prior to an abortion will be upheld. To the extent such regulations exist, they should enable inmates to re-
ceive expedited consideration so that any failure to comply that is not attributable to the inmate does not negate the
ability to obtain an abortion before viability. Statutory and judicial decisions in each jurisdiction determine whether
a pregnant inmate must pay for the abortion and for transportation and/or security.

It is well-settled that a woman has the right to obtain an abortion before viability of the fetus without undue inter-
ference from the state.'?® A state regulation constitutes an undue burden if it “has the purpose or effect of placing
a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.”'?' However, policies that
practically restrict a pregnant detainee or prisoner from accessing abortion services have produced mixed legal
results. The Court has not directly addressed the standard to be applied in this context. In Arpaio v. Doe, the Court
denied a “writ of certiorari'?? to an Arizona case.'?® The Arizona opinion in Arpaio held that an unwritten policy
requiring jail inmates to obtain a court order to be transported to obtain an abortion was unconstitutional. Although
the denial of certiorari effectively vindicated the inmate’s right to obtain an abortion in the specific case, it has no
precedential value. As a result, state and federal courts hearing such cases are still grappling with the appropriate
standard to be applied in determining the legality of any policy impeding access to abortion and have reached
inconsistent conclusions when applying the same standard in seemingly similar factual circumstances. Moreover,

a recent survey found widespread differences in how correctional health professionals facilitate incarcerated in-
mates’ access to abortions.'?* Given these inconsistencies, it is likely that more litigation will result. For a recent
review of the legal literature, see Access To Elective Abortions For Female Prisoners Under The Eighth And Fourteenth

Amendments.'?

In addition to Arpaio, several courts have issued injunctions against regulations requiring court-ordered releases
for inmates to obtain nontherapeutic elective abortions. For example, Monmouth County Correctional Institutional
Inmates v. Lanzaro held that a county order requiring inmates to secure court-ordered releases to obtain an abor-
tion while in the county’s custody was unconstitutional.’? Doe v. Barron granted a temporary restraining order to

a female prisoner requesting access to pregnancy termination services after the director of the correctional center
refused to provide access without a court order.'?” Most recently, Roe v. Crawford held that a Missouri Department
of Corrections (MDC) blanket policy prohibiting transportation of pregnant inmates offsite for elective, nontherapeu-
tic abortions was unconstitutional.'28
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In contrast to the cases rejecting barriers to inmates’ access to abortion, Victoria W. v. Larpenter affirmed summary
judgment and approved Louisiana’s prison policy of requiring judicial approval of all elective medical procedures,
including abortions.'?? Victoria W. concluded, “[T]he policy of requiring judicial approval of elective medical proce-
dures is here reasonably related to legitimate penological interests. The policy was not promulgated with deliberate

indifference to its consequences and was not the direct cause of the inmate’s injury.”1%°

Even when relief is granted, it can take so long that the woman may by then have exceeded the timeframe to obtain
a legal abortion or, in some second trimester cases, may decide to give birth and place the infant for adoption. The
procedural history in Crawford indicates how difficult it can be for a pregnant inmate to obtain timely relief. Roe
asked for an abortion in California on learning she was pregnant but could not get one before she was transferred
to Missouri, where her request for an abortion was denied. She was 16-17 weeks pregnant by the time she ob-
tained legal representation and requested the trial court to grant an emergency injunction to permit her to obtain an
abortion. The abortion would only have been legal until week 22. Justice Thomas granted a stay of the injunction,
which was vacated by the Court, allowing Roe to obtain an abortion. Roe then amended her complaint and filed a
class action challenging MDC's policy.

Legal advocates for pregnant inmates argue that the standard established by Turner v. Safley—which is deferential
to decisions by the prison administrator—should not apply in cases challenging abortion restrictions.'®! Instead, they
claim the correct standard is Casey’s undue burden test, which is more likely to favor the right to obtain an abortion
in an incarceration setting. The rationale for applying Casey is that the Supreme Court refused to apply Turner in
Johnson v. California, a case involving the right to be free from racial discrimination in prison.'3? In Johnson, the
Court found freedom from racial discrimination is not inconsistent with incarceration, bears no relationship to the
goals of criminal deterrence or social isolation, and implicates no security concerns. By analogy, plaintiffs have ar-
gued that a woman's right to choose to terminate her pregnancy also implicates no legitimate penological interests
and therefore should be evaluated by the standard used outside the prison setting. In other words, they contend that
Casey provides more protection for abortion rights than Turner.

Ironically, in Arpaio, the correctional defendants argued that the standards in Casey and Turner should be applied
sequentially, apparently believing that Casey would approve prison-based procedural restrictions because similar
procedures such as waiting periods, mandatory counseling, and parental notifications subject to judicial bypass
have been upheld under the undue burden standard. The appellate decision in Arpaio rejected this two-prong ap-
proach, indicating that only one standard should be applied, and then rejected Johnson as the appropriate
standard.

As a result, Arpaio applied Turner, which established four criteria for determining the constitutionality of prison
regulations:

1. s there a valid rational connection between the prison regulation and the legitimate governmental interest?
2. Are alternative means of exercising the right available to inmates?

3. What impact will accommodation of the constitutional right have on guards, other inmates, and allocation of
prison resources?



4. Are there ready alternatives that permit accommodation of the right at “de minimis” cost to valid penological
interests¢

Even using Turner, Arpaio found that a constitutional violation had occurred based on a number of factors:
¢ The facility indicated no security concern.

* Any cost was de minimis, not only due to the low number of requests but also because the regulation required
inmates to reimburse any security and transportation costs, and the facility would have to provide proper
prenatal, delivery, and postnatal medical care if no abortion took place.

Claims that third-party liability might arise were vague and unconvincing in light of Arizona law.

* “An indiscriminate ban on all transportation for non-therapeutic abortions does not allow inmates sufficient
alternative means to exercise their right to choose to have an abortion.”1%

* The county has an inexpensive alternative to court orders by administratively deciding on requests.

The court concluded that the county’s policy was an “exaggerated response,” which was unconstitutional. Mon-
mouth and Crawford also applied Turner in evaluating restrictions on inmates who wanted to terminate their preg-
nancies and reached the same result.

Unlike these cases, when Victoria W. applied Turner to policies requiring a judicial order, it upheld the challenged
court order policy. Victoria W. emphasized that the inmate had the burden to disprove the validity of the regulation,
thereby finding the financial and administrative concerns legitimate, crediting the policy aim of reducing the total
number of offsite transports as reducing “the effects on prison resources, inmate security, and potential liability.” 134
Victoria W. viewed a court order as a valid alternative means of exercising the abortion right, whereas Monmouth
had considered this insufficient, given time constraints on women to obtain legal abortions. However, both Victoria
W. and Crawford explicitly noted that the type of court order rejected in Monmouth required inmates to be released
on their own recognizance and therefore was more onerous than a court order authorizing an elective abortion, as
approved in Victoria W. Victoria W. also disregarded the offer to pay for the procedure and security as ignoring
the fact that the prison might be short-handed or subject to potential liability for the transport.

Under Casey’s undue burden analysis, it is doubtful that the lengthy delay of the pregnant inmate to see a judge in
Victoria W. would have been upheld, although in the Turner context, Crawford gratuitously suggested that a judicial
order would have been an acceptable alternative to the blanket prohibition it rejected. Several of the abortion cases
involve 7-week delays, which can effectively result in a woman being beyond the legal time limit to obtain an abor-
tion, especially if she did not immediately realize she was pregnant, because not all facilities immediately check a
woman for pregnancy when she enters. Therefore, lawyers representing pregnant inmates are likely to argue that
obtaining any court order is an undue burden when time is of the essence in scheduling an abortion and a delay
may result in the unwanted birth of a child. That delay caused by incarceration can effectively preclude an abor-
tion is also demonstrated by State v. Kawaguchi.'*® The judge in Kawaguchi sentenced a pregnant defendant to a
prison term, rather than the community-based sanction for which she was eligible, when the judge discovered that
the defendant intended to obtain an abortion. The inmate ultimately gave birth, and the appellate court reversed
her sentence on state law grounds without reaching the question of whether the sentence violated her constitutional
rights. In a related action, the Ohio Supreme Court suspended the judge in Kawaguchi for 6 months for imposing
the inappropriate sentence and countermanding another judge’s order to grant the defendant an appellate bond,
finding that clear and convincing evidence indicated that she would have granted probation if the defendant had
agreed to not obtain an abortion.'3¢
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Generally, policies that incorporate routine initial monitoring for pregnancy can help ensure that pregnant inmates
receive the appropriate prenatal care, particularly when they exhibit a substance abuse problem. In this regard,
Standard 23-2.1, Intake Screening, of the ABA Criminal Justice Standards for Treatment of Prisoners calls for med-
ical and mental health screening as soon as possible upon the prisoner’s admission to a correctional facility, using
a properly validated screening protocol, including, if appropriate, special protocols for female prisoners.’s” Regula-
tions mandating that women be tested for pregnancy upon entering any correctional facility would assist women in
deciding whether or not to terminate their pregnancy in a timely manner. In future cases, determining which stan-
dard to apply is likely to remain a central issue.'3®

In addition to disagreement over the standards for evaluating the abortion rights of pregnant inmates, there are also
conflicting opinions about whether abortion is a serious medical need for purposes of Eighth Amendment analysis—
an issue that is key when claims are brought under Section 1983 alleging damages that result from an inmate’s de-
nial of her right to obtain an abortion or to obtain funding for the abortion or transport. Although Monmouth viewed
abortion as a serious medical need, later cases have met with mixed results. For example, Crawford specifically
held that “an elective, nontherapeutic abortion does not constitute a serious medical need, and a prison institution’s
refusal fo provide an inmate with access to an elective, nontherapeutic abortion does not rise to the level of delib-
erate indifference to constitute an Eighth Amendment violation.”'*? Several commentators have critiqued this result,
particularly noting that giving birth would require many inmates to undergo high-risk pregnancies, in light of their
likely histories of substance abuse, poor health, and poverty. Furthermore, in many cases, the child would be placed
in foster care or given up for adoption, which could also affect the often fragile mental health of these women.4°

As with miscarriages and stillbirths, not every barrier to terminating a pregnancy establishes Eighth Amendment lio-
bility, even if abortion is considered a serious medical need. Bryant v. Maffucci affirmed a grant of summary judg-
ment in a Section 1983 action where the pretrial detainee failed to establish that the delay in scheduling the abor-
tion was the result of anything more than mere negligence on the part of correctional authorities.™! In other words,
negligence did not establish a deprivation of due process. The plaintiff's Eighth Amendment claim failed because
the facility’s procedure for termination required only a written request, not permission from either the Department of
Corrections or the court. In a related vein, Gibson v. Matthews held that officials were entitled to qualified immunity
and that their actions did not rise to a level of a constitutional violation concerning negligent failure to provide an
abortion.2 Again, the grant of qualified immunity rested on the lack of a clearly established constitutional right at
the time of the abortion request, although the court did find that abortion was a serious medical need. More recent-
ly, R.-W. v. Armor Correctional Health Services, Inc. found that no Eighth Amendment claim was stated for delayed
medical care in failing to give an inmate who was a rape victim a prescribed anticonception pill because there was
no indication that she sustained serious physical injury as a result of the alleged delayed treatment. In that case, she
was given the pill the next day and did not become pregnant.'4?

The question of funding for inmate abortions is also in dispute. Monmouth County held that, to the extent that a
county’s regulation requiring inmates to finance their own abortion impinged upon the inmate’s right to have an
abortion, the regulation was unconstitutional. In the absence of alternative funding sources, the decision found

that the county must assume the cost of providing inmates with elective, nontherapeutic abortions. Monmouth was
decided after the Supreme Court held that a state could withhold funding for elective abortions (which might make it



impossible for some women to obtain an abortion) but before Webster v. Reproductive Health Services (which held
that a statutory ban on the use of public employees and facilities for performance or assistance of nontherapeutic
abortions did not contravene the Constitution) and before Rust v. Sullivan (which upheld a federal regulation prohib-
iting federally funded medical clinics from counseling or referring women for abortion).'#* Although Crawford found
that the inmates’ rights to access abortion services had been violated, it specifically disagreed with Monmouth that
there was any requirement to fund or help facilitate abortions, finding the Webster line of cases more in keeping
with current Supreme Court jurisprudence.

A number of states have laws prohibiting the expenditure of public funds for elective abortions. However, even
greater than the difficulty of finding a low- or no-cost abortion provider or a private group willing to fund the
abortion is finding a provider that is local when the correctional facility is located in a rural area or a jurisdiction
in which public opinion heavily favors the pro-life point of view. In such settings, transport, overnight stays, and
security costs become primary financial concerns. Although holding a blanket policy against transporting women
to obtain elective abortions was unconstitutional, Arpaio did not question the legitimacy of an Arizona statute that
required the pregnant inmate to pay for the cost of security and transportation, as well as the abortion, and even
relied on those facts to support its holding.

In some jurisdictions, it is unclear whether security and transport expenses are included in the ban on abortion fund-
ing. For example, Bureau of Prison (BOP) funds'*> are used to pay for abortion services “only when the life of the
mother would be endangered if the fetus is carried to term or in the case of rape.” In all other cases, non-BOP funds
must be obtained to pay for any abortion procedure, although BOP may pay to escort the woman to the facility
where the abortion occurs.'#® One article recently questioned whether BOP abortion regulations satisfy procedural
due process as applied in individual cases, suggesting the need for timely notice of the right to choose abortion,
defined procedures for doing so, expedited screening by religious counselors, and administrative hearings to review
cases.'¥

In light of the conflicting decisions, it would be prudent for correctional administrators to review their own regula-
tions carefully to determine whether they hinder an inmate’s right to choose to terminate her pregnancy. Cases in
which women have ultimately given birth because of abortion restrictions are likely to result in litigation, regardless
of whether or not such cases are ultimately successful. Similarly, constitutional claims based on privacy and denial of
equal protection may be brought if a medical employee refuses to give a prescribed anticonception pill.'48 Although
blanket orders essentially prohibiting abortion can be expected to result in denials of qualified immunity, regulations
requiring court orders may also produce the same outcome in some jurisdictions.
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omen’s prisons are often located far from home, depriving female inmates of the opportunity to visit with

their families as offen as male inmates. Is this a basis for a constitutional challenge? Although it is currently

unlikely that a successful constitutional challenge can be raised on these grounds, from a policy perspective,
it is questionable whether such family separation is beneficial to incarcerated mothers or their children. Sensitivity
about how family issues affect an incarcerated mother’s programming in prison and her chances of rehabilitation
upon reentry into the community can benefit the operational management of the institution as well as the inmates.

Because there are fewer incarcerated women than men, and because of the hesitancy to place women in men'’s
correctional facilities, fewer institutional choices are typically available to women. Therefore, it is not uncommon for
women to be located farther from home than men.#? Although this circumstance might seem ripe for an equal pro-
tection challenge, such claims often fall prey to penological realities. For example, in Pitts v. Thornburgh, the court
applied heightened scrutiny in a case challenging general budgetary and policy choices made over decades that
resulted in women prisoners being sent out of the District of Columbia, and still ruled against the plaintiffs.'

Pitts reasoned that, unlike Turner, the basic policy decision of whether to provide a local women’s prison facility
“does not directly implicate either prison security or control of inmate behavior, nor does it go to the prison environ-
ment and regime.” Therefore, it applied the heightened equal protection review, which asks if the challenged classi-
fication serves important governmental objectives and whether the discriminatory means employed are substantially
related to achievement of those objectives.'®! Even so, the court upheld closing the local women'’s institution to
provide more housing for men because it satisfied a substantial governmental interest of alleviating overcrowding in
men'’s institutions. As a result, the women were required to serve their sentences in West Virginia, far from home and
family. A later attempt to reopen this case was denied in Pitts v. Thornburgh.!?

The Court's view of the due process clause in a prison setfting also has not proven to be helpful to prisoners because
“lawful incarceration brings about the necessary withdrawal or limitation of many privileges and rights, a retraction
justified by the considerations underlying our penal system.”'3® Meachum v. Fano held that due process did not
create a liberty interest in prisoners to be free from intrastate prison transfers, even from a medium- to maximum-
security facility, because this was within the normal limits or range of custody that the conviction has authorized the
state to impose.'>* Therefore, a prisoner has no inherent constitutional right to be confined in a particular prison or
to be held in a specific security classification. For example, in Olim v. Wakinekona, the Court found no constitu-
tional right that would block an interstate transfer from Hawaii to California.'*® Yet, one could imagine that staying
connected to family or meeting reunification plans imposed by dependency courts involving children would be chal-
lenging in the absence of correctional initiatives providing access to technology, such as teleconferencing or Skype,
as alternatives to visits, or reducing rates for telephoning children. Similarly, denial of placement upon parole in a
community corrections program due to an insufficient number of beds or to home detention was not subject to due
process protection in Johnson v. United States.'>
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In Froehlich v. State of Wisconsin Department of Corrections, the children of an incarcerated mother sued to prohibit
her transfer to an out-of-state prison.'™” Judge Posner rejected the Eighth Amendment challenge based on cruel and
unusual punishment as frivolous because the state is not punishing the children. In other words, the incidental inflic-
tion of hardship on a person not convicted of a crime is not punishment within the meaning of the Eighth Amend-
ment. However, the judge considered the transfer to be insensitive and, while recognizing that such an accommo-
dation is not constitutionally imposed on prison officials, noted that “it may be a moral duty.” The practical problem
is that overcrowding and budget constraints can result in women being sent to facilities out of the jurisdiction or far
from home because there is no constitutional right of either the mother or child to limit such transfers.'8

Relatively few correctional departments or organizations, such as Forever Family in Atlanta, GA, and Get on the
Bus in CA, provide transportation for families to visit prisoners in institutions that are far from home.'*® Administra-
tors have the discretion to ensure that such visits are as convenient and child-friendly as possible. In this regard,
Bangkok Rule 26 indicates that contact with families, including children, “shall be encouraged and facilitated by

all reasonable means” and, where possible, “measures shall be taken to counterbalance disadvantages faced by
women detained in institutions located far from their homes.” Such measures might include evaluating the feasibility
of creating partnerships to provide transportation and enhanced parenting programs, with particular attention given
to the difficulties encountered by inmates with children in foster care who must meet court-ordered criteria to obtain
reunification. Similarly, finding ways to reduce telephone expenses can remove a common yet significant barrier to
maintaining contact with children.'¢® A recent review of good practice in women's prisons, sponsored by the Aus-
tralian government, mentioned “designing all new women'’s corrections centres to incorporate the needs of children,
including incorporation of community spaces, play areas, [and] additional emphasis placed on visiting areas.”'¢! In
addition, the report identified good practice as including “locating prison facilities near an urban centre that is most
equitable for prisoner families, taking into account the other factors, such as access to education, family and support
networks and transport,”'¢2 and providing access to Skype or teleconferencing.'¢®

Other childfriendly programs, such as Girl Scouts Behind Bars, prison nurseries and overnight or other infensive
visitation programs, also help facilitate family relationships and motivate female inmates. In 2012, Dr. Denise
Johnston, who was the Executive Director of the Center for Children of Incarcerated Parents in Pasadena, CA,
wrote an article, entitled “Services for Children of Incarcerated Parents,” that highlighted a number of innovative
jail and prison programs that further family reunification and identified the elements that are common to successful
programs.'®* Although not all incarcerated mothers whose children are in foster care will reunite with their children,
visitation remains important, particularly in instances where other family members or friends retain custody of the
children. Moreover, for the majority of children of incarcerated mothers who are not in foster care, visitation is also
key to facilitating successful reunification. Without maintaining connections during imprisonment, it is difficult to
assume that families will easily reunite once parents are released from prison, regardless of whether or not legal
impediments exist. !¢

Because maintaining family contacts is also an indicator of a more successful reentry, it has implications for the
prison system in lowering the rate of recidivism.'% Therefore, services that focus on transitional reentry while women
are incarcerated and that prepare them to succeed should be viewed as essential, even though the absence of such
services may not violate any constitutional rights. Many correctional agencies now recognize the importance of
forging connections with government agencies to enable women to obtain the necessary documentation for housing,
health care, child-related services, and other services before leaving an institution, finding this may be as critical

to the rehabilitation of female offenders as effective programming. In several urban areas, coordinating councils
comprising all of the agencies involved in the criminal justice system have been established to explore how to create
better options for and fairer treatment of women offenders, who are still a small, though growing, segment of the
incarcerated population. Recognizing the needs of many female inmates upon release, a few jurisdictions have



instituted reentry courts to focus on providing services; the courts may involve both probation and parole depart-
167

ments as well as community correctional placements.
From a public policy perspective, a significant underlying question raised by the imprisonment of women far from
home is whether many of them who are nonviolent and serving lengthy terms under harsh drug laws can be rehabil-
itated in community correctional facilities located closer to their homes. In that event, they would be able to maintain
family ties and also be more likely to obtain training and jobs that would assist in their successful reentry following
release. If prison administrators consider such inmates to be good candidates for community-based programs with-
out jeopardizing public safety, the chances of instituting such options are greater, although not every such effort will
necessarily be successful.

California is a prime example of a state trying to cope with a large population of female offenders, many of whom
pose a minimal risk to public safety. Several years ago, California recognized that nearly half of its female incar-
cerated population could be housed in the community; however, an attempt to house approximately 4,500 low-risk
nonviolent women in community correctional facilities did not succeed, in part because of the lack of available
facilities able to handle such a dramatically increased population. Relatively few women ultimately benefited from
that initiative. In contrast, major legislative efforts recently radically reduced the state female prison population in
California against the backdrop of such dire prison overcrowding—mainly involving males—that the state was
required to release more than 30,000 prisoners in 2 years.¢8

First, the “realignment” pursuant to Assembly Bill 109, which became effective on October 1, 2011, mandated that
individuals sentenced for nonserious, nonviolent, or non-sex offenses will serve their sentences in county jails instead
of state prison and be supervised by probation officers after release.'® Although each county determines whether
to establish programs releasing low-risk prisoners, realignment affects all prisoners; by January 2013, the number
of female offenders no longer in state custody exceeded 3,500. However, for many of these prisoners, this shift is
simply a change of venue to county jails, which may be closer for visiting but may have fewer services and more
crowding. Moreover, even though the state population of female prisoners is now fewer than 6,000, the transforma-
tion of one of the female prisons into a male facility has resulted in dramatic overcrowding of the Central California
Women'’s Facility, which was for a time the most crowded prison in the state. In contrast, the California Institution
for Women, a smaller women’s prison in southern California, has enhanced visiting for mothers and their children.
The state has also just opened a 400-bed facility for low-risk females that will offer rehabilitative and educational
programming and has announced that one of its programs will focus on family reunification.

Second, in 2010, Senate Bill 1266 was enacted specifically to permit nonviolent female inmates, pregnant inmates,
and male primary caregivers to be released to home or authorized residential drug treatment or transitional care
facilities, so long as they are monitored by a global positioning system and have less than 2 years left to serve on
their sentence. Titled the Alternative Custody Program (ACP), the legislation amends Penal Code sections 1170.05
and 4532. The legislative findings justifying the statute could, in fact, describe the female prison population of most
urban states, and conclude that, “[t]o break the cycle of incarceration, California must adopt policies that facilitate
parenting and family reunification.” Approximately 4,000 women—nearly half of the California female prison
population when enacted —may be eligible for release under this plan.'”® However, to date, relatively few prison-
ers have been released under this program, which has been criticized for not also releasing fathers who meet the
eligibility requirements.'”!

Practically, ACP is an alternative to general sentencing reform, which has generated intractable political resistance.
Instead, this correctional initiative does not require women to be resentenced. The California Department of Cor-
rections and Rehabilitation (CDCR) prescribes the regulations for the program and selects participants, who are
given credit as if they served their sentence in state prison. One shortterm consequence of realignment is that CDCR
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appears to be discontinuing all but one of its mother-infant programs, likely assuming that, under ACP, women
currently enrolled in the programs will be eligible for release or sent to county jails to serve the remainder of their
sentences. Yet, even to the extent that mothers are released pursuant to ACP, the legislation’s ultimate success is un-
certain because ACP is an unfunded mandate, which realistically means that women must find their own community
resources upon release.

Other states have also enacted parent sentencing alternatives that place parents in the community with their chil-
dren, under infensive supervision. For example, more than 200 offenders—mainly mothers—have successfully
completed a program in Washington that has diverted 44 children from foster care and provided cost savings since
it began in June 2010. The program has two components—one that provides judges with a community sentencing
alternative, and one that allows eligible, incarcerated offenders to serve the last 12 months of their sentence in the
community, on electronic monitoring with more intensive supervision.



re jails and prisons required to provide visitation? If they do not, are they inflicting hardship not only on the

mother but on the children as well2 Although visiting is a privilege and not a right, restrictions must be reason-

ably related to penological goals. From a policy perspective, contact and extended visits with children strength-
en the mother-child bond, improve the mother’s attitude in prison, and increase the likelihood of her successful
reintegration into the community.

Even though visiting is essential to maintaining relationships with family members, including children, and may be

a practical necessity for mothers who are subject to reunification plans, the Supreme Court has consistently upheld
restrictions on contact visits for inmates, regardless of whether they have been convicted of a crime. Block v. Ruth-
erford affirmed a blanket prohibition on contact visits for pretrial detainees as an entirely reasonable, nonpunitive
response to the legitimate security concerns identified and, therefore, as consistent with the 14th Amendment.'”2 The
decision specifically noted:

We do not in any sense denigrate the importance of visits from family or friends to the detainee. Nor do we
infend to suggest that contact visits might not be a factor contributing to the ultimate reintegration of the detainee
into society. We hold only that the Constitution does not require that detainees be allowed contact visits when re-
sponsible, experienced administrators have determined, in their sound discretion, that such visits will jeopardize
the security of the facility.'”?

Similarly, Kentucky Department of Corrections v. Thompson held that the denial of prison access to a particular
visitor “is well within the terms of confinement ordinarily contemplated by a prison sentence.”'”# Thompson has
been interpreted as rejecting a fundamental right to a particular kind of visit. However, in his concurring decision in
Thompson, Justice Kennedy recognized that “[n]othing in the Court’s opinion forecloses the claim that a prison reg-
ulation permanently forbidding all visits to some or all prisoners implicates the protections of the due process clause
in a way that the precise and individualized restrictions at issue here do not.”17

The most recent Supreme Court precedent is found in Overton v. Bazzetta, which rejected a constitutional right to
visit for individuals who are not immediate family members, upholding restrictions on noncontact visits to prisoners
that exclude visits by minor nieces and nephews and children as to whom parental rights have been terminated.'”¢
The regulations do allow noncontact visits between inmates and their own children, grandchildren, and siblings;
these provisions, as well as rules addressing the criteria for contact visits, were not discussed. Bazzetta did “not im-
ply that any right to intimate association is altogether terminated by incarceration or is always irrelevant” to prisoner
claims but sustained the challenged restrictions because they bore a rational relationship to legitimate penological
interests and therefore were valid under the Turner test. The correctional officials had argued that the regulations
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promoted internal security by reducing the total number of visitors and limiting the disruption caused by children,
and protected children from exposure to sexual or other misconduct or from accidental injury.

Bazzetta concluded that “freedom of association is among the rights least compatible with incarceration. Some
curtailment of that freedom must be expected in the prison context.”'”” Therefore, the fact that the policy relegated
some inmates fo brief and expensive phone calls, or that letters were an inadequate alternative for illiterate inmates
and to communicate with young children, was not determinative because “Turner does not impose a least-restrictive
alternative test.” Thus, the effect of limited visitation on children and extended families was not factored into the
legal analysis. Pre-Bazzetta, Valentine v. Englehardt rejected a total ban on visits with the children of prisoners that
relied in part on “the judgment of the jailer that it is not in the best interests of the children to visit their parents while
those parents are in jail.”1”® Valentine concluded:

The jail officials here have taken it upon themselves to deny all these individuals who are incarcerated for what-
ever reason and their children one of the most fundamental of all human rights. The rule forbidding incarcerated
parents from seeing their children is not only arbitrary, it is an exaggerated response to a concern which does
not properly rest with the jail authorities.”?

This result appears to remain valid after Bazzetta because banning all children, even from noncontact visits, is the
type of “exaggerated response” that courts find problematic. In other words, because Bazzetta did not involve
minor children of prisoners, inmates can still be expected to argue that a right to visit with one’s own children

should be treated differently by the court when evaluating restrictions under the Turner standard, and whether Turner
should be applied at all. The ABA Standards provide that policies and programs should be implemented to facilitate
healthy interactions between prisoners and their families, including minor children, and encourage contact visits,
especially with minor children, absent an individualized determination that a contact visit between a particular
prisoner and a particular visitor may jeopardize a criminal investigation or trial, institutional security, or the safety of
any person.'®

In addition to the stress placed on mothers by the absence of visits, it is well recognized that children, particular-

ly those raised by single mothers, face hardships that are exacerbated by the inability to interact on a personal
level.’®! For single mothers living in poverty, lack of a support network may hinder the ability to achieve viable
alternative placements, especially when siblings are involved, which can result in children being placed in unstable
arrangements. This may help to explain why children of female offenders are five times more likely to be in foster
care than children of male inmates, along with the fact that, unlike most children of male offenders, who reside
with their mothers in the community, most children of female offenders do not reside with their fathers.'®? Marilyn
C. Moses has observed that “a child’s stability appears to be most threatened by a mother’s incarceration” and
“that children of incarcerated mothers were four times more likely to be “still in” foster care than all other children,”
ultimately aging out at 18.'8 One study found that mothers who had been incarcerated were 2.5 times more likely
than fathers to report that their own adult children were incarcerated and that the risk of poor outcomes generally
intensified with maternal incarceration. '8

Even though Bazzetta affirmed a 2-year ban on noncontact visits for inmates with two substance abuse violations, it
recognized that a permanent, extended, or arbitrary withdrawal of all visitation could produce a different result.8
Similarly, Harris v. Donahue reversed the dismissal of a convicted child molester’s complaint that challenged a poli-
cy prohibiting his minor children from visiting him because it raised a due process question.'® The court noted that
because the liberty interest of a parent to have a reasonable opportunity to develop a close relationship with their

children is important, and because visitation may significantly benefit both the prisoner and the prisoner’s family, it



would not presume that a security justification or other penological interest supported the restrictive visitation policy.
Thus, there may be due process implications in banning visits with one’s own immediate family members that are
not implicated when the degree of consanguinity is more attenuated.

In contrast, Maze v. Tafolla upheld jail regulations prohibiting pretrial detainees accused of murder from having con-
tact visits with their minor children, finding no precedent to apply Turner differently in cases where the inmate was
not convicted.'®” Similarly, Wirsching v. Colorado held that prison officials did not violate a convicted sex offender’s
rights of familial association and due process by refusing to allow his child to visit when he refused to comply with
the requirements of his treatment program.'8® However, Wirsching prefaced its analysis of the Turner factors with the
following language, which might favor visiting in contexts more likely to resemble those facing nonviolent mothers,
particularly those whose parental rights may be terminated due to their inability to maintain a relationship:

We acknowledge at the outset that the interests Mr. Wirsching asserts are important ones. The Supreme Court
has held that “parents have a liberty interest, protected by the Constitution, in having a reasonable opportunity to
develop close relations with their children.” Hodgson v. Minnesota, 497 U.S. 417 (1990) (Scalia, J., concurring
in part and dissenting in part, and citing Santosky v. Kramer, 455 U.S. 745, 753-754 (1982); Caban v. Moham-
med, 441 U.S. 380 (1979); and Stanley v. lllinois, 405 U.S. 645, 651-652 (1972)). In the prison context, courts
and commentators have observed that visitation may significantly benefit both the prisoner and his family. See

Ky. Dep't of Corr. v. Thompson, 490 U.S. 454, 465-70 (1989) (Marshall, J., dissenting); see also Thornburgh

v. Abbott, 490 U.S. 401, 407 (1989) (stating that “[a]ccess [to prisons] is essential ... to families and friends of
prisoners who seek to sustain relationships with them”).1?

Because visitation is a privilege, a number of visiting cases arise in the context of misconduct that results in a restric-
tion. In Bazzetta v. McGinnis, the Sixth Circuit concluded that the Supreme Court had implicitly rejected the plain-
tiff’s procedural due process claim in Overton v. Bazzetta and ruled that there was no liberty interest in a permanent
but reviewable visitor restriction policy for substance abuse violators.'” Similarly, in Poole v. Michigan Reformatory,
where a prisoner’s fiancée smuggled contraband, permanent restriction of the fiancée’s visits was appropriate, but
the court left open the Eighth Amendment and freedom of association claims regarding a permanent and unre-
viewable ban on all visitation.'”! King v. Caruso, a suit filed by a prisoner’s wife who was banned from visiting for
conspiring to smuggle a cell phone into the prison, was rejected because she was afforded a hearing prior to being
banned.'?> Moreover, King held that a prison visitor was not a member of a protected class for purposes of equal
protection, a category that is likely to include all family members.'??

In Hernandez v. McGinnis, a 3-year suspension of visitation did not violate the inmate’s right to free association

and due process where it was based on the prisoner’s attempt to bring a weapon into the visiting room.?* Finally,
Phillips v. Norris held that a denial of contact visitation for 37 days during segregation did not amount to atypical
and significant hardship for due process purposes or constitute cruel and unusual punishment.’?> Thus, challenges

to restrictions related to prisoner and visitor misconduct are typically unlikely to succeed unless they are egregious
or permanent, with no opportunity for review regardless of whether it is based on First, Eighth, or 14th Amendment
grounds. Moreover, qualified immunity is likely to apply because of the unsettled nature of such rights, resulting in
rights not being clearly established. For example, the Ninth Circuit’s opinion in Dunn v. Castro'% reversed the denial
of the defendant’s Rule 12(b)(6) motion to dismiss and held that prison officials were entitled to qualified immunity
for restricting visits by a male inmate’s minor children for 18 months due to a sexually oriented telephone conversa-
tion between the inmate and his wife, which was overheard by the couple’s child. Although both Bazzetta and Dunn
are routinely cited for the proposition that prisoners do not have an absolute right to receive visits from their children
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while they are incarcerated, as previously mentioned, visiting cases are fact specific and caution against any blan-
ket policies prohibiting visits by minor children in the absence of any misconduct or sex offenses in the prisoner’s
history.'?”” Similarly, Bangkok Rule 23 bars disciplinary sanctions for women prisoners that include a prohibition of
family contact, especially with children.

On occasion, a court or official will deny visitation or even telephone or video contact with children based on

a stereotypical view that such visits are generally not in the best interest of the child, who may be upset by such
contact.'”® Undoubtedly, institutions can make visits both more child friendly and family friendly.’®? Statutes in a few
states, such as California and New York, now require dependency court judges to consider barriers to reunification
of incarcerated parents and their children. For example, in California, in addition to permitting overnight visits, one
of the female prisons has an enhanced child visiting center, which judges have visited. Judges have also received
judicial training about child development issues that arise in the prison context in order to ensure that decisions
concerning visits with children are informed by practice and theory.

Bazzetta defers to reasoned choices by correctional officials concerning visiting restrictions. Thus, administrators are
not required to impose the restrictions approved by Bazzetta, such as the requirement that children be accompanied
by a family member or legal guardian, which was upheld as reasonable to ensure that children are supervised

by adults who have their best interests in mind.2% Yet, in many cases, requiring a family member or guardian to
accompany a child is tantamount to prohibiting the visit. For example, Clemons v. Mitchell relied on Bazzetta to
dismiss a claim that a father was improperly denied a visit by his daughter, who was accompanied by the prisoner’s
sister, who had not been appointed her guardian.?°! The designation of additional adults by prisoners—subiject to
correctional approval—may accommodate more visits by children, particularly when friends, other caregivers, or
nonprofit agencies may be able to transport children to a facility for visiting purposes. In this regard, The Children
of Incarcerated Parents Bill of Rights?°? includes the “right to a lifelong relationship with my parent” and urges that
jurisdictions focus on rehabilitation for nonviolent offenders whose children are at risk of becoming the responsibility
of the state.?® At a minimum, prison administrators should review their policies to consider the negative effect on
rehabilitation caused by extreme restrictions on visiting because female inmates’ ties to their children have been
recognized as a strong motivation for reducing recidivism. Visiting also allows both mothers and children to better
deal with their reactions to separation and loss.

Similarly, Bangkok Rule 28 provides for visits involving children to take place in an environment that is conducive to
a positive visiting experience, including with regard to staff attitudes, and that allows open contact between moth-
er and child, and that visits involving extended contact with children should be encouraged where possible. Thus,
correctional officials should consider programs for overnight visitation, particularly in locations that are far from the
communities in which the families of inmates reside. An equal protection challenge to a prison policy that permitted
some incarcerated mothers to have overnight visits with children but was not available to male inmates was rejected
in Bills v. Dahm.?°* To the extent such programs exist, they are considered privileges, not fundamental rights. For
example, Gordon v. Woodbourne Correctional Facility cited Palmer v. Richards for the proposition that “[i]t is well
established that ‘there is no liberty interest in participating in the Family Reunion Program,’” which permits extended
visitation of family members, including children.205

Attempts to argue liberty interest in conjugal visits or impregnation have also not succeeded because “incarceration
is simply inconsistent with the vast majority of concomitants to marriage, privacy, and personal intimacy,” resulting
in the abridgment of the fundamental right of familial association.2%¢ Tuvalu v. Woodford reviewed the cases limiting



conjugal and family rights in the context of denying a male inmate’s challenge to a revised policy that denied him
overnight visits with his family, including a child he had fathered while in a conjugal program in prison, and found
that “even assuming the state’s ‘special relationship’ with plaintiff requires the state to assist plaintiff in maintain-

ing his parental role, that relationship does not extend so far as plaintiff proposes.”?” In other words, Tuvalu cited
Bazzetta’s reliance on the Turner factors and its reasoning that “[a]lternatives to visitation need not be ideal; ... they
need only be available.”2%® Thus, the fact that the permitted visits in Tuvalu lacked privacy or that phone calls are
expensive were not determinative.

After Bazzetta, visiting still remains important to ensure that children bond with their mothers, facilitates family reinte-
gration, and encourages inmate rehabilitation. As previously mentioned, the decision does not prohibit or discour-
age the adoption of expansive regulations for both contact and noncontact visits. However, the scope and nature of
those regulations are clearly within the discretion of the prison administrators, as long as restrictions are reasonable.
Therefore, administrators should review their policies with the understanding that visiting may be the single most
important factor stabilizing mental health and supporting reentry.2%? A recent 50-state survey?'© of prison visitation
policies, which includes a synopsis of child visiting and extended visit policies, is a starting point for such a review;
note, however, that policies vary significantly among jurisdictions.?"’

It should also be noted that not all restrictions on visitors will be upheld under Turner. For example, Burgess v.
Lowery affirmed the trial court’s denial of a defendant’s qualified immunity claim in a Section 1983 action because
it was clearly established that visitors have a Fourth Amendment right not to be strip-searched in the absence of a
reasonable suspicion that they are carrying contraband.?'?
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Chapter 7. The Effects of Child-Related
Collateral Consequences on
Incarcerated Mothers and Their Children

o harsh sentencing policies combined with statutes terminating parental rights of incarcerated women violate

due process or the Eighth Amendment ban on cruel and unusual punishment? In the current litigation frame-

work, it is quite unlikely that these claims violate constitutional norms. However, from a policy perspective, they
raise issues that administrators should be aware of because they affect the mental outlook of incarcerated mothers
and their ability fo reintegrate into the community successfully as well as the ability of their children to have mean-
ingful relationships with their mothers. In addition, such knowledge provides valuable background that informs the
interaction of administrators with the community, including faith-based organizations, to obtain additional resources
for incarcerated mothers and their children. In this regard, permitting access to inmates by pro bono legal providers
on family matters should also be encouraged.

The Effect of ASFA and Statutes Terminating Parental Rights

Enactment of harsh drug laws, mandatory minimums, and repeat offender statutes has resulted in more women
being incarcerated for longer sentences. Although state statutes concerning the termination of parental rights vary
widely, with relatively few based solely on incarceration for a stated time, the Adoption and Safe Families Act
(ASFA) shortened the timeline for parental termination that existed in most states for children in foster care at the
same time that sentences were lengthening. As a consequence, many nonviolent drug offenders who in the past
would have been sentenced to probation or community correctional facilities now face lengthy incarceration as well
as the possible loss of parental rights.?'® For female inmates with children in foster care, the timeline mandated by
ASFA means that prison sentences even as short as 18 months can effectively terminate parental rights, sentencing
mothers fo a lifetime without their children. Termination proceedings are mandated if a child spends 15 out of 22
months in foster care, unless the child is in the care of a relative, the family has not been provided with reunification
services, or a compelling reason exists as to why it is not in the best interest of the child to terminate the parental
relationship. These exceptions?'# provide some flexibility to avoid termination,?'® but many women do not qualify
for these exceptions. Moreover, because of the prevalence of substance abuse among female inmates, a number

of children become subject to dependency court jurisdiction even prior to their mother’s incarceration, commencing
the termination countdown and reducing the likelihood of meeting any reunification plan within the ASFA deadline.
For example, studies of incarcerated mothers in lllinois found that although incarceration was not a significant factor
in initiating foster care, women whose incarceration overlapped with their child’s stay in foster care were unlikely
to be reunified.?'¢ Although ASFA did not appear to be significant in such terminations in lllinois (unlike many other
states), the women being studied served very short sentences.

A number of reports and articles have condemned ASFA's effect on terminations of parental rights.?'” For example,
in the 5 years after ASFA was adopted, reported cases concerning termination of parental rights increased approx-
imately 250 percent.?'® Single mothers who are incarcerated are disproportionately affected by ASFA, in part be-

cause the majority of incarcerated women are mothers, many of whom are raising their children alone. Nationally,
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more than 40 percent of state female prisoners with children reported living with them in single-parent households.
These women are more likely to have their parental rights terminated than incarcerated fathers because the chil-
dren of male inmates overwhelmingly reside with their natural mothers. In contrast, the children of female inmates
are more likely to reside with grandparents or other family members, friends, or foster care providers. A Bureau of
Justice Statistics report explains that “[m]others and fathers in state prison provided different responses about their
children’s current caregivers. Eighty-eight percent of fathers reported that at least one of their children was in the
care of the child’s mother, compared to 37% of mothers who reported the father as the child’s current caregiver.
Mothers in state prison most commonly identified the child’s grandmother (42%) as the current caregiver. Nearly a
quarter (23%) identified other relatives as the current caregivers of their children.”?'? As a result, the children of fe-
male inmates are five times more likely to be placed in foster care than the children of male inmates. Another study
determined that one of the most significant factors in the doubling of foster care caseloads from 1985 to 2000 was
increased female incarceration.?2° However, this disparity does not fit into any current equal protection framework.
Elsewhere, | have written that the growing “interface between the criminal and civil court systems may create the
equivalent of a legal pincer movement, catching and separating successive generations of women and children in
its midst.”22!

Although termination of parental rights is a major concern for some incarcerated mothers, Lassiter v. Department

of Social Services rejected any line requirement that a state must provide a parent with an attorney in termination
proceedings, instead positing a case-by-case balancing test.??2 Most states provide an attorney for the court appear-
ance, and In Re “A” (Children) noted Hawaii was one of only five states that still follow a discretionary approach.??®
Even so, the difficulty for incarcerated parents in contacting social workers, child protection agencies, and others
responsible for parental rights deferminations can be daunting if the state only provides counsel when termination
proceedings are instituted and not when dependency jurisdiction begins. Attempts to require the state to provide
such legal advice, if not otherwise legislatively mandated, have not proved successful. Glover v. Johnson held that
the fundamental right of access to courts did not require the state to provide legal assistance for inmates in con-
nection with custody matters.?? Moreover, inmates may be faced with a host of other family law issues, including
custody fights, kinship or other guardianship requests, and child support orders, for which no counsel is provided.

In fact, in Turner v. Rogers, the Court cited Lassiter when it recently adopted a balancing approach in determining
whether counsel is required for indigents in civil contempt cases that could result in incarceration for failure to pay
child support.??°

In order to escape the mandates of ASFA, many advocates work on behalf of incarcerated mothers to avoid foster
care placements through the use of guardianships, which also requires legal assistance. Some programs also at-
tempt to provide services in cases where the children are at risk of foster care placements. Women’s Prison Asso-
ciation has a number of programs??¢ aimed at women offenders and their children,?”” and faith-based community
programs also may provide services that assist this population.??® Additionally, keeping children out of governmen-
tal supervision may eliminate any later attempts to recoup payment from incarcerated mothers for such services—an
issue that arises with some regularity.

The ABA recently adopted Resolution 102F?*° to address family law issues of inmates. The resolution encourages
bars, bar associations, and law schools to consider and expand initiatives that assist criminal defendants and
prisoners in avoiding undue consequences of arrest and conviction on their custodial and parental rights.?3° Such
initiatives include the following:

1. Training criminal defense counsel to ascertain whether their clients have minor children and, if so, the
location of the children; and to advise clients with minor children as to the consequences of arrest and
conviction on their custodial and parental rights, and on how to obtain further assistance in avoiding those
consequences.



2. Developing a model for training lawyers on the collateral effects of arrest and conviction on inmates’ paren-
tal rights that can be distributed to bar associations.

3. Establishing programs to provide criminal defendants and prisoners with no-cost or low-cost legal assistance
on family law issues, including using kinship care and guardianship arrangements to avoid foster care place-
ment.

Some jails and prisons already permit student legal clinics or women’s bar associations to offer assistance to
inmates in their facilities. Inmates’ access to legal groups for family law education and representation should be
encouraged by administrators, even though it is not required. Even relatively minor assistance—such as providing
and notarizing forms that permit inmates to designate individuals to obtain health care or denote school placement
for their children—may ensure that children receive services outside of the dependency court context. Educating
inmates about the dependency process and other family law matters can also help prepare women for what to
expect. Such information and assistance benefits the correctional facility by enabling women to focus more on their
programming.

Per the mandates of ASFA, which became fully operative in 1999, parental termination can occur even if a child
does not have a prospective family waiting to adopt him/her or has reached school age and may essentially be
unadoptable.?! Although children may remain in foster care without any real possibility of adoption, such termina-
tions eliminates the ability of relatives to maintain family ties and prohibits their mothers from reunifying with them
following their release. Ironically, upon aging out of foster care, some children locate and return to their mothers,
even though their parental rights have long since been terminated.

Although ASFA and termination statutes are not unconstitutional, they affect both incarcerated mothers and their
children. Typically, mothers feel guilty about disrupting their children’s lives and are depressed about the potential
loss of contact with their children, which may negatively affect their rehabilitation. Although the children of incar-
cerated mothers are not punished according to the Eighth Amendment—which applies only to prisoners—in reality,
their worlds may be devastated. Children not only lose contact with their mothers but also may be separated from
siblings and placed in unsatisfactory living circumstances, whether with family, friends, or in foster care. Ultimately,
such children are at risk of becoming involved in the juvenile or adult correctional systems. Results from a survey
of adult female prisoners who had previously been in foster care paint a grim picture of their youthful experienc-
es, including much greater levels of sexual and physical abuse than found in the general population (87 percent
of female prisoners who spent their childhood in foster care or institutions reported being physically or sexually
abused).?%2

Given the incredibly large number of incarcerated inmates, the past 5 years has witnessed an explosion of interest
in the welfare of children of incarcerated parents.?*® The January 2012 issue of Family Court Review featured a
symposium on children of incarcerated parents, which included an introduction, written by Southwestern Law School
Professor Myrna Raeder, reviewing the literature on this topic.2*4 Programs to prevent intergenerational criminality
are now receiving widespread attention, but without a thorough reconsideration of the sentencing alternatives open
to incarcerated mothers and the effect of incarceration on parental rights terminations and children’s living condi-
tions, mothers and children will continue to suffer penalties that are not meted out to male offenders.

Although children of incarcerated parents constitute a group that is diverse, they share many characteristics. House-
holds headed by caregivers who have been arrested have higher levels of substance abuse, domestic violence,
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and extreme poverty than other households,?*> and the children of such households experience more risk factors
than other children.?3¢ The Centers for Disease Control and Prevention has defined parental incarceration?” as an
adverse childhood experience that can lead to a multitude of health and social problems.?3¢ The effect of mater-

nal incarceration is often twofold because the fathers of these children are more likely to also be imprisoned. Not
only will some children be dislodged from their homes but they may also lose their sole or primary caregiver and
be separated from their siblings. In fact, one study comparing the risk to children from incarcerated mothers and
incarcerated fathers found that children of incarcerated mothers were 2.5 times more likely to report that their adult
children were currently imprisoned than children of incarcerated fathers and that, generally, the risk of poor out-
comes infensified with maternal incarceration.?%

In the short term, children of incarcerated parents face a decline in household income as well as an increased
likelihood of poverty. They are also more likely than other children to exhibit antisocial and mental health problems,
including posttraumatic stress disorder, although any link to parental imprisonment is currently unclear.24° Stigma,
humiliation, and shame are common responses to parental incarceration, which is likely why some children are lied
to about the whereabouts of their absent parent. However, this does not lessen their feelings of abandonment, and
often such charades are not sustainable. Indeed, some resources provide guidance about how to answer questions
children are likely to ask.?#!

Several states have begun to explore how to avoid the most draconian effects of ASFA on prisoners. For example,
New York has enacted what Professor Philip Genty characterizes as an ASFA Expanded Discretion Law in an article
in the Family Court Review.?*2 This law permits even women subiject to lengthy incarceration to avoid termination in
appropriate cases. New York also has created a more global initiative focusing on children of incarcerated par-
ents.?#% Similarly, California has enacted a statute requiring dependency court judges to evaluate barriers to reuni-
fication posed by incarceration and to extend ASFA deadlines by 6 months, providing reunification services for up
to 24 months in appropriate cases. In response, the Los Angeles County Juvenile Dependency Court convened an
Incarcerated Parents Working Group, chaired by Judge Marguerite Downing.?*4 In addition to likely stakeholders
such as the Department of Children and Family Services, the Probation Department, service providers, and attorneys
for the state, parents, and children, the monthly meetings are regularly attended by representatives from the Sheriff's
Department, the California Department of Corrections and Rehabilitation (CDCR), and the warden of the California
Institution for Women (CIW) as well as by Professor Raeder. The working group grapples with issues ranging from
logistics to services and has organized three judicial trainings and a judicial tour of CIW to see the facilities for
visiting children and to learn more about available programming relevant to reunification plans. The presence of
correctional officials is essential to addressing issues such as locating and transporting parents, providing telephone
access to children, and visiting. Also, the warden is helping set up a pilot project at CIW for videoconferencing
dependency court hearings which, ultimately, may permit incarcerated parents to participate in hearings without the
practical threat of losing their prison work or housing assignments due to lengthy absences caused by transportation
delays to attend hearings in person.

CDCR'’s willingness to interact with the dependency court initiative on family issues may stem in part from its long-
standing discussions with stakeholders generally concerned about issues affecting women offenders. The stakehold-
ers meet semiyearly as part of a Gender-Responsive Strategies Commission convened by CDCR. This commitment
to gender responsiveness in correctional policy is in line with responses to a 2000 Bureau of Prisons (BOP) survey,
in which 92 percent of representatives of state correctional agencies and BOP stated that women had unique needs
that should be addressed by corrections departments. Particularly, in times of budget constraints, administrators
should welcome collaborative efforts that can ultimately result in obtaining more resources from the community,



which may allow them to better utilize their own resources, even if the group members represent a wide range of
perspectives and organizations from outside the correctional community. Thus, officials should consider engaging
in partnerships or permitting access to groups that can assist female inmates to meet the three main challenges to
preventing termination of parental rights, which have been described as regular contact with a child in foster care,
full participation in dependency proceedings, and access to reunification services.?4’

Such collaborative efforts may also help to identify resources to mitigate the collateral consequences of a mother’s
imprisonment, which may practically affect her ability to unite with her children. For instance, even if a single moth-
er avoids termination of parental rights, she may still be denied federal cash assistance and food stamps if she lives
in a state that has not opted out of the provision of the Personal Responsibility and Work Opportunity Reconciliation
Act, which bars anyone with a drug-related felony conviction from receiving such aid. Because women offenders
are more likely than their male counterparts to be sentenced for drug-related crimes, this provision disproportion-
ately penalizes them and their children. An incarcerated mother also may face the lifetime 5-year limit for receiving
Temporary Assistance for Needy Families or have trouble finding work if she requires drug treatment or cannot ob-
tain child care. Additionally, a drug conviction may affect a woman's ability to obtain public housing or assistance
to pay for private housing, which can be a serious barrier to family reunification.?4¢ Furthermore, her immigration
status may result in her deportation as a result of her conviction, regardless of whether her children are citizens.
Even her educational opportunities may be limited by the Higher Education Act of 1998, which denies eligibility for
students convicted of drug offenses.

Welfare reform has made it even more difficult for relatives to receive funding for children in their care without a
finding that the child is subject to the jurisdiction of dependency court. Yet, state involvement increases the likelihood
of eventual termination, even when it avoids ASFA's timetable. Stakeholders who design programs and services for
women offenders, and who impose conditions of release on women who may not be able to meet them because of
child-care constraints, should fully realize and understand these legal consequences.

The ABA recently adopted Resolution T02E?#” to specifically address many of the family-related issues of female
inmates discussed in this document.?#8 The resolution urges expansion—as appropriate in light of security and safety
concerns—of initiatives that facilitate contact and communication between parents in correctional custody and their
children in the free community. Such initiatives should:

1. To the extent practicable, assign prisoners to a facility located within a reasonable distance from the prison-
er’s family or usual residence.

2. Encourage and support no-cost or low-cost public transportation between urban centers and prisons for fami-
lies of prisoners.

3. Revise visitation rules, including those related to hours and attire, to facilitate extended contact visits between
parents and their minor children, and assure that information is made available to parents regarding oppor-
tunities to visit with their children.

4. Modify visitation areas to accommodate visits by young children.

5. Provide reasonable opportunities for inmates to call and write their minor children at no cost or at the lowest
possible cost.

6. Seek to reduce barriers that limit opportunities for children in foster care to visit their incarcerated parent,
and make available services to help address the trauma that these children face as a result of parental
incarceration.
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7. Adopt or expand programs on parenting and parenting skills available to incarcerated prisoners with minor
children, and provide their family members with services designed to strengthen familial relationships and
child safety, permanency, and well-being outcomes.

8. Provide an opportunity for incarcerated parents to participate meaningfully in dependency-related court
proceedings involving their children and ensure competent and consistent legal counsel to aid them in these
cases.

In addition, to the extent possible and consistent with security, safety, and privacy concerns, the resolution urges

the adoption of policies and procedures that require child welfare agencies to track the incarceration status of

the parents of children in foster care and that facilitate communication between the child welfare system and the
correctional system regarding the incarceration status of parents, the location of parents’ correctional facilities, and
subsequent transfers of parents to other correctional facilities. The resolution also urges states to clarify that incar-
ceration alone should not be grounds for judicial termination of parental rights, and that incarceration does not
negate child welfare agency requirements to provide reasonable efforts that may aid in facilitating safe, successful,
and appropriate parent-child reunification. Finally, Resolution 102E urges local governments to explore the use of
innovative means of providing opportunities for parent-child contact and communication, including but not limited to
infergovernmental contracts and alternatives to incarceration such as privately operated residential facilities.

The discretion given to correctional officials under Turner makes these issues ones that correctional officials should
consider when reviewing their practices and policies related to incarcerated mothers and to incarcerated fathers as
well.



Conclusion

lthough issues concerning prenatal care, shackling of pregnant inmates, and termination of pregnancy are

most likely to generate litigation, issues concerning the relationship between female offenders and their chil-

dren—whether related to visitation, reunification, or termination of parental rights—are likely to have the most
day-to-day effect on the operation of female correctional facilities. The information in this document is intended to
provide a resource for evaluating issues that may result in litigation and for developing policies and practices that
improve the likelihood that females will successfully complete programming that facilitates their successful reintegra-
tion into the community and reunification with their minor children.

Conclusion
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